No. 69036, Mr. Stovall did not dispute the inspector's find-
ing that the emergency brake would not hold the truck.  He
also did not dispute the fact that the brake hoses were dis-
connected, and he confirmed that new brake shoes and wheel
cylinders were installed on the rear wheels and that the hoses
were reconnected.  He also confirmed that the rear brakes on
the No. 69035 truck were overhauled.

In addition to the testimony of the inspector who issued
the violations after inspecting the cited trucks, the peti-
tioner also presented testimony from a supervisory inspector
who testified that brakes which are not maintained as they
were originally equipped, or which are not maintained to
their design specifications, are less than adequate within
the meaning the requirements of section 56.9003.  This inspec-
tor also testified that a truck which has lost half of its
established rear braking capacity has lost the designed
safety of the vehicle and cannot be expected to be operated
safely under all conditions.

The petitioner also presented testimony from an MSHA
braking expert who confirmed that while a truck with a partial
operative braking system may be capable of stopping when first
operated, it is common for such brakes to be rendered inopera-
tive as they heat up, and operating the trucks in such a condi-
tion will result in further brakes abuse and render the brakes
inadequate for continued use.

The respondent's defense is based on Mr. Stovall's belief
that even though the service brakes may not have been
"one-hundred percent," they were still adequate within the
meaning of the cited section.  This contention is rejected.
It seems clear to me from the credible evidence presented by
the petitioner, that the emergency braking system on both
cited trucks were not functioning at all.  With respect to
the primary braking systems, the credible evidence establishes
that the brake fluid reservoirs on both trucks were empty and
the brake hoses on one of the trucks were disconnected.
Further, the evidence establishes that the driver of one of
the trucks had to put it in reverse gear to stop it, and that
the only functioning service brakes were those on the right
front.  The rear brakes on the second truck were only
50 percent functional, and1 there was a leak in the system.

I conclude and find that the petitioner has established
the violations in question by a clear preponderance of the
credible evidence adduced in this case.  Accordingly, the
violations and the orders ARE AFFIRMED.
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